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Foreword

Enforced disappearances have been perpetrated for decades by criminal governments
and other state institutions to terrorise and muzzle individuals and communities.
Worldwide, thousands of people have been abducted, detained, tortured and
sometimes killed in complete secrecy - and the practice is far from being a distant,
unpleasant memory.

Several of UNPQO’s members are facing the realities of enforced disappearances on a
daily basis: the Baloch, both in Iran and Pakistan, and the Uyghurs in China have been
targeted in an attempt to weaken the resilience of their community. The act of forcedly
disappearing someone has taken its toll on indigenous populations and ethnic peoples
around the world - and yet they continue to fight for their rights, undeterred by the
political and physical limits imposed by states and governments on their non-violent
actions.

A unique international conference on the subject of enforced disappearances at the
European Parliament, in January 2013, convinced European and international actors of
the importance to continue to raise awareness on the topic. The publication of this
report, offering a strong introduction to the crime at hand as well as its legal
implications, is a natural response to this urge: documenting the crimes, raising the
issue and providing a tool for human rights advocates and defenders in making their
case for a world free from terror.

Considered by many as one of the most severe human rights violations, it is imperative
to fight towards the eradication of enforced disappearances. In this respect, it should
be stressed that most of EU Member States, and many other countries, have yet to sign,
ratify and implement effectively the International Convention for the Protection of All
Persons from Enforced Disappearance. This must change, and this report is a first step
in understanding why this is urgently needed.

S

Marino Busdachin
UNPO General Secretary



Contribution by José Roberto Rugamas Moran - Asociacion Pro-Busqueda
de Nihas y Ninos Desaparecidos, El Salvador

“Whereas disregard and contempt for human rights have resulted in barbarous
acts which have outraged the conscience of mankind, and the advent of a
world in which human beings shall enjoy freedom of speech and belief, and
freedom from fear and want, has been proclaimed as the highest aspiration of
the common people [...]” (Preamble of the Universal Declaration of Human
Rights).

When the General Assembly of the United Nations proclaimed the Universal Declaration of
Human Rights on the 10" December 1948, the feeling of hope was widespread after nations
finally achieved consensus on 30 articles defining political commitments of States towards
individuals. The Universal Declaration of Human Rights became an international instrument,
widely accepted by States as a measure for future international and domestic legislation. It is a
model which has inspired an ever increasing number of legal guarantees and has evolved and
expanded human rights according to new needs and values.

Nonetheless, with this UNPO report, we are sadly reminded that the realities, which shock the
moral conscience of mankind, such as recent cases of enforced disappearances in Sri Lanka,
Mali and China, prevail. The basis for systematic violence and human rights violations are
divisive political and economic systems, social and religious practices, which encourage hate.
This can materialize into some of the worst crimes against humanity: extrajudicial executions,
disappearances, torture.

We believe that the best answer is to resist through mutual respect, construction of peace,
dialogue, opposing tyranny, advocating the use of political mechanisms and justice systems
(national and international) which we have developed in the past century, promoting
democratic institutions and persuading others to relinquish violent measures.

Similar to UNPO’s report, the “Asociacidon Pro-Busqueda de Nifias y Nifios Desaparecidos”' has

worked in El Salvador to expose the numerous and trans-generational effects of the crime of
forced disappearances and the system of impunity. We developed as a human rights
organisation in the post-conflict context; almost the entire region was submerged in a state of
armed conflict in the 1980s, motivated principally by grave structural inequalities in the
economies of the countries, and also by the ideological polarization, which was sustained
internationally in the context of the Cold War.

In El Salvador, “State terrorism was possible due to historical control over the military, and
political and economic power over the justice system. The state of impunity is the foundation
for state terrorism”.? The dual nature of both internal and regional conflicts, which had been

! Association dealing with the search of disappeared children in El Salvador.
David MoralesPolitica de lucha por la justicBan Salvador, Asociacién Pro Bisqueda de Nifias y Nifios Desaparecidos, 2007,
7.
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unravelling since the 1970s, evolved in El Salvador in the form of a civil war between 1980s and
1991.°

The government’s response was guided by the counterinsurgency policy, which "is largely
based on the vision of an enemy as being part of a global conspiracy”".* The highly ideological

government response was to instil terror in various parts of the population.

“Within this policy of terror, systematic forced disappearances of children were
also practiced, as demonstrated by Asociacion Pro Busqueda. The
phenomenon of missing children was accompanied by other serious crimes

against children, such as illegal adoptions, illegal trafficking and various other

forms of abuse of power”.®

In 1992, the efforts of warring factions were frustrated thanks to the timely and supportive
intervention by the international community. Under the auspice of the United Nations, the
Chapultepec Peace Accords were signed, with which the Government and guerrilla movement
entered into a definitive ceasefire. The ceasefire opened new spaces of political participation
and commitments to fully respect human rights and eliminating impunity in cases of grave
violations of human rights and crimes against humanity.

During the new phase of peace building, the Spanish Jesuit priest Jon Cortina worked with
victims struggling with the most painful experience in the war: the violent separation of
hundreds of children from their biological families. As of today, 935 cases have been reported,
of which, Pro-Busqueda has managed to resolve 387.

By submitting complaint reports to the Inter-American Commission on Human Rights and the
Inter-American Court of Human Rights, Pro-Busqueda has managed to find efficient remedies
for victims with judgements in the cases ‘Serrano Cruz Sisters v. El Salvador’ in 2005 and
‘Contreras and others v. El Salvador’ in 2011. In the ‘Rochac and others v. El Salvador’ case,
which is currently under-way, the State has admitted its responsibility in these events.

Yet, the biggest task will be the dismantling of criminal impunity, authorized by the terrible
“General Amnesty Law for the Consolidation of Peace”, which absolutely and unconditionally
pardons crimes against humanity committed during the period of the armed conflict.

In building democracy, the most important political and moral task is the struggle for human
rights. In a similar vein, crimes against humanity occur in settings where diverse conflicts take
place and therefore the best way to prevent these crimes and resolve conflicts is to build social
peace and strengthen democracy.

The international community has the immense challenge of maintaining open intercultural
dialogue. The issue of human rights brings up serious questions about the articulation of
models of geopolitical domination based on the worldview of ‘centre-periphery’. The real

% Comisién de la Verdafe la locura a la psranza. La guerra de 12 afios en El Saly&or Salvador, Editorial de Cultura
Popular, 2006.

‘ad® [s5LIST . 2yAftfls ahNAISY RS f 2Lbs cOdlighos poitidas Artnadds NXus EvsacueBoias |
sobre la situacion de los deh®s humanos y democratizacion: el caso de Honduras en la década deSks 88sé, ACECOD
Unién Europea, 1998, pp.-P4.

®David MoralesPolitica de lucha por la justicp. cit, p. 7.



political commitment for dignified life requires the international community to include
everyone in dialogue in equity and co-responsibility.

We must all consider ourselves responsible for the existence of human rights violations, and we
are all obligated to cover the cost of violations and to eliminate the fear of subjugation, which
is contrary to human dignity. We consider ourselves legitimate representatives advocating for
the respect of human dignity.

The tremendous task before states, international organizations and civil society at local,
regional and global levels is to assume the role of defenders, in order to stand up to
arbitrariness, violence, injustice, and oppression, because the universal application of human
rights is our aspiration and demand.

This report meets the objective of thoroughly reporting on the contemporary phenomenon of
enforced disappearances and provides a tool for the international community to intervene in
other examples of conflict situations where there is evidence of the crime.

The international community should feel committed to initiating dialogue in the midst of armed
conflict, since enforced disappearances are used as a way to intimidate the enemy and take
advantage of impunity. Therefore, only with international observation can this practice be
reduced, although later it is essential to denounce, investigate and sanction it.

Impunity, in cases of enforced disappearance, gives a sense of freedom to the culprits to
continue this practice under new forms of organized crime. Thus in many cases, forced
disappearances are a route to give impunity to other crimes.

This report should encourage the EU, UN and other regional organizations committed to
human rights to urge States such as El Salvador to sign, ratify and effectively enforce the
International Convention for the Protection of All persons from Enforced Disappearances.

José Roberto Rugamas Moran - Lawyer

Asociacidn Pro-Busqueda de Ninas y Niflos Desaparecidos, El Salvador



I. Introduction to Enforced Disappearances

A. An Atrocious but Invisible Crime

Every year, hundreds of people throughout the world are arrested, abducted and imprisoned
by their states or state-sponsored actors. The whereabouts of the victims are not known, and
often their detention is denied altogether. Victims of enforced disappearances are frequently
tortured and/or killed, very few of them ever released. The families of the victims may never
discover what happened to their relative.
The official term “enforced disappearance”® does not reflect the degree of abomination of this
practice, since it does not communicate a mere disappearance, a void. In fact, this crime is
horrible but invisible and affects not only the disappeared, but also their families, their
communities and society as a whole. As for its comprehensive definition, an enforced
disappearance occurs when:

“persons are arrested, detained or abducted against their will or otherwise
deprived of their liberty by officials of different branches or levels of
Government, or by organized groups or private individuals acting on behalf of,
or with the support, direct or indirect, consent or acquiescence of the
Government, followed by a refusal to disclose the fate or whereabouts of the

persons concerned or a refusal to acknowledge the deprivation of their liberty,

which places such persons outside the protection of the law”.”

Even though this practice is still an appalling reality in at least 80 countries around the world, it
receives little international attention. This is all the more surprising given that it is one of the
most atrocious human rights violations that can be committed. Being outside the reach of
the law, the disappeared are stripped of their basic rights, being at the mercy of their captors.
The situation can continue for many years or even decades after the abduction. In the event
that the disappeared survives and is released, the damage has been done in terms of physical
and psychological injuries, not to mention the impact on the community by spreading fear for
subsequent abductions.®

® Detenidos desaparecidos A & (1 KS F A N&A i referQa\iig crinié.lt dppeatedin Lduin SRerica and means

GRSGIFIAYSR LISNE2ya (GKFdG RA&ILIISFNBRéD® [FGSNE GKS GSN¥ya a7
NEOSyites GKSNB KFa 0SSy I O251aNgyyaQisaa £ 20A0dimtaSdubliokt & Bnfo@Seey da Sy
DisappearancessCNR Y | Dbl T A Ly adNHzySyid G2 | /sgegch & YieddribdreNdEnforcadl NI G S 3 @

Disappearances Tackling an Invisible Crip@ganized by the office of Josgeidenholzer MEP and UNPO, European Parliament,
Brussels, 23 January 2013).

"Preamble ofhe Declaration on the Protection of All Persons from Enforced Disappearance, adopted by United Nations Genere
Assembly resolution 47/133 of 18 December 1992.

8 Ewoud Plate 8An Introduction to Enforced Disappearanggsom a Nazi Instrument to a Contemporary Strategy of
9 vy T 2 N, 8pr & yAinsesty InternationaEnforced Disappearancewailable ahttp://www.amnesty.org/en/enforced
disappearancefonsulted on 13 December 2013).


http://www.amnesty.org/en/enforced-disappearances
http://www.amnesty.org/en/enforced-disappearances

As outlined above, the family and friends of the missing person are also very much targeted
by the disappearance of their beloved one. Not knowing about the fate of the disappeared,
they are unable to mourn and come to terms with the loss. Moreover, finding and suing the
perpetrator of the crime is extremely difficult and dangerous. On top of that, the anguish of the
victim’s relatives is often exacerbated by material deprivation, especially if the missing person
was the main breadwinner of the family. Without a death certificate, the victim’s family cannot
obtain pensions or other means of support, and wives are not able to remarry.’

The practice of enforced disappearances also touches upon the fabric of the entire
community, with fear spreading once one or several individuals are targeted. Most of the time,
there is no way of anticipating what is being sanctioned or who will be targeted next, and the
disappearance of an individual becomes a way of silencing, paralysing and thus controlling an
entire community.”°

Women looking for a disappeared family member, Sri Lanka "

R 3

% Ibid; Office of the United Nationd A 3K / 2YYA&ZaA 2y SN F2NJ | dzYl y wAiNG K/(CEaE SiiEety T 2 |
No. 6/Rev.3., Geneva, United Nations, 2009, #.UNPOEnforced Disappearances: The Deafening Silence of the Disappeared
30 August 2013, availablettp://www.unpo.org/article/16329consulted on 13 December 2013).

9 Office of the United Nationsl A 3K / 2 YYA&4A2Y SN F2NJ | dzYl y wAh 3K { ép=cit;Gvbytl T 2 NO
t £ I AnSr¥roddction to Enforced DisappearancBsomaNak Ly & G NdzYySy & G2 |/ 2y G SYda2 NI NEB
cit.

ll(Photo @Flickr by Vikalpaugust 30, 2012).


http://www.unpo.org/article/16329

-
B. A Nazi Practice

The first enforced disappearances committed on a gross scale were perpetrated in Nazi-
occupied Europe. The “Night and Fog” decree (Nacht und Nebel Erlass) of the Nazi regime,
issued on 7 December 1941, was the first systematic policy of enforced disappearances.

Activists living in the occupied territories, especially in France, Belgium and the Netherlands,
were captured overnight and taken to Germany, where they were sentenced to imprisonment
or death. Around 5,200 people disappeared under Nazi occupation, in an attempt to terrorize
civilian populations and discourage all forms of resistance.”

In the 1960s, a similar practice to silence opponents and resistance emerged in Latin America,
particularly in Argentina, Brazil, Columbia, Chile, Ecuador, El Salvador, Guatemala, Honduras,
Peru and Uruguay. Numerous individuals and groups were considered to be enemies of the
regime and subsequently disappeared. People were taken from their beds in the early morning
by agents in plain clothes who used cars without license plates. These enforced disappearances
were a way of covering up targeted, political killings. Under Augusto Pinochet’s seventeen-year
rule in Chile, 2,279 people were abducted and killed by the regime for political reasons.”
Because these waves of disappearances coincided with the globalization of media coverage,
the disappearances in Latin America, specifically the Argentinians and the Chilean cases,
became well known to the general public."

Despite these horrendous figures, the practice of enforced disappearances has increased on a
global scale since the 1980s. The phenomenon occurs in more than 80 countries worldwide,
and in many different contexts (See below “Current Hotspots”, pp. 27-29).

C. Who is Forcibly Disappeared?

While enforced disappearances were originally the product of military dictatorships, they can
nowadays be committed in various situations of conflict and target different communities.
However, the rationale behind the use of this practice is often the same: the paralysation of
any form of dissidence throughout the population.

Perpetrators target specific individuals or groups whose attitudes and actions are against the
regime. Amongst these dissident voices we count human rights defenders, minority rights
activists, political leaders, journalists, student leaders or unionists. Sometimes, the targeting of

2 Amnesty InternationaEnforced Disappearancep. citT 9 ¢ 2 dzR\n IntfoduditiSnsto Einforced Disappearangdgom a
Nazilnstrumenti 2 + / 2y G SY LR NI NE {op.Nit;drgiaSevgdral, AghgrtiikkaNdD e Kglya ke
unspoken truth: enforced disappearandstanbul, Truth Justice Memory Center, 2013, p. 11.

B Figures are taken from thRettig Reportofficialljknown asThe National Commission for Truth and Reconciliation Report.
Issued in 199by a commission designated by Presideattricio Aylwinthis document is a record disappearances, as well as
human rightsviolations resulting in death, that took placedhileunder Augusto Pinochefrom September 11, 1973 to March
11, 1990.

9 g 2 dzR  Anfirtrédécton tb Enforced Disappearancégom a Nazi Instrument to a Contemporary Strategy of

9y T 2 N, 6pr&tydiagiir Sevgsoral, Ayhandk andOzlem Kayahe unspoken truth: enforced disappearanegscit, p. 12
UNPOEnNforced Disappearances: The Deafening Silence of the Disappeacéd
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http://en.wikipedia.org/wiki/Patricio_Aylwin
http://en.wikipedia.org/wiki/Human_rights
http://en.wikipedia.org/wiki/Chile
http://en.wikipedia.org/wiki/Augusto_Pinochet

the victim seems arbitrary, thus creating an even bigger impact in terms of confusion and
terror.”

The practice of forcibly disappearing people is indeed an effective way to cover-up political
killings, since the crime leaves no trace and culprits are hard to find. Opponents are eliminated
in complete secrecy and their relatives, peers and communities have no evidence to produce
against the authorities, in countries where the judiciary systems are on top of that, often

corrupted.
fPeople do not disappear by mistake or accident in
situations of crisis, but through a deliberate
strategy to terrorize civilian populations O (Olivier de

Frouville, Member of the Working Group on Enforced or Involuntary
Disappearances - August 28, 2013)

Nowadays, the ongoing harassment of the relatives of victims, witnesses of the crime and legal
representatives trying to deal with the victims’ cases is particularly worrying. In many cases, the
regime uses counter-terrorist activities (and ad hoc laws related to these activities) as a pretext
for breaching international standards and obligations, and commits these crimes with impunity.
Moreover, enforced disappearances disproportionately target members of already oppressed
and vulnerable ethnic and religious minority groups. These groups are often considered as
dissidents or separatists when claiming respect for their basic human rights and political
representation. By terrorising and paralyzing these minority communities, enforced
disappearances allow the authorities to perpetuate their discriminative policies, to ignore the
principles of democracy and to deprive these groups from their right to self-determination,
enshrined in the United Nations Charter,’® the International Covenant on Civil and Political
Rights (ICCPR),” the International Covenant on Economic, Social, and Cultural Rights
(ICESCR),”® the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP),”®
and many other international and regional instruments.

D. The Fate of the Disappeared

The term “enforced disappearance” does not adequately reflect the cruelty of the practice it
refers to. The abducted individual is not only violated in his or her rights by the disappearance

9 g 2 dzR  AnflrtrédGclion th EnforceBisappearancesFrom a Nazi Instrument to a Contemporary Strategy of

9y T 2 NDSpr&y i ¢

'® Charter of the United Nations, signed on 26 June 1945, San Francisco.

" International Covenant on Civil and Political Rights, adopted by United Nations General Assembly resolution 2200A (XXI) of :
December 1966, entry into force 23 March 1976.

'®International Covenant on Economic, Social and Cultural Rights, adopted lolyNnitens General Assembly resolution 2200A
(XXI) of 16 December 1966, entry into force 3 January 1976.

% United Nations Declaration on the Rights of Indigenous Peaglested by United Nations General Assembly resolution

61/295 of 13 September 2007.
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in itself, but is very often subjected to additional crimes such as sexual abuse, torture, extrazZ
judicial killing and organ harvesting.?°

Regimes or state-sponsored criminal actors are very imaginative when it comes to propagating
panic within society by eliminating people. Among the numerous and various monstrosities
that have been perpetrated, one could mention the cases of Chile and Argentina, where the
military juntas abducted thousands of people and ‘simply’ threw them out of airplanes into the
ocean to get rid of the evidence.”

However, barbaric practices are still rife in more recent conflicts. In May 2012, enforced
disappearances and torture took place in Mali over the course of several weeks. Human Rights
Watch (HRW) and other human rights organizations interviewed a number of survivors who
testified that, after being abducted and taken to an unknown location, they were “handcuffed
and hogtied, beaten with batons, sticks, and gun butts, and kicked in the back, head, ribs,
genitals, and elsewhere”.?? Other people who were taken away by force explained that they had
been “stabbed in their extremities and burned with cigarettes and lighters on their backs,
hands, arms, and ears”.?> As for the Syrian crisis, HRW provided details on 27 of the numerous
torture facilities run by the Syrian authorities throughout Syria in 2012. According to former
detainees, the torture methods included “beating victims with cables and sticks, pulling out
their fingernails, tying them to boards in painful positions or hanging them from the ceiling by
their wrists so their toes barely touch the ground” .

AEnforced disappearance is one of the most heinous

crimes 0 (Navi Pillay, United Nations High Commissioner for Human
Rights i March 2012)

E. The Plight of the Victim’s Family

It is extremely difficult, if not impossible, for the victim’s family to search for the missing
person. Without material evidence, the corpse of the disappeared and proof (due to the lack of
witnesses), it is difficult for the relatives to make a solid case. It is unclear which actors were
involved in the abduction and detention of the disappeared, and the involvement of the state-
sponsored actors makes it very dangerous for the families to even investigate the case.
Relatives go to morgues and police stations, simply to hear there is no information whatsoever
about the missing person. In extreme cases, the family has to prove that their abducted
relative once existed. Birth registers and historical records of the missing person may have

20 Ozgiir Sevgsoral, Ayhandk andOzlem Kayalhe unspoken truth: enforced disappearanogscit, p. 12.
#bid; Jihan Kikhig&Enforced Disappearance in International Law: Case Study of Mansymkayh2909, p. 3, available at:
http://www.mansurkikhia.org/uploads/Enforced_Disappearance_in_International -Laiwvan_ Kikhia.pd€onsulted on 13
December 2013).
2Human Rights Watch, I £ AY . A3 { (SLI F2NJ Wdzbavemdes 2043y avaltble &t I LILIS | NI y OSQ |
213ttp://WWW.hrw.org/news/2013/11/01/maLbig—stepjusticedisappearancease(consulted on 13 December 2013).

Ibid.
* Huffington PostSyria? 9 y F2 NDOSR 5Aal LIISIE NI yOS&aQY D2GSNY YSYIv MayR01RA Yy 3
available ahttp://www.huffingtonpost.com/2013/05/17/syri@nforceddisappearances_n_3294010.ht(abnsulted on 13
December 2013).


http://www.hrw.org/news/2013/11/01/mali-big-step-justice-disappearance-case
http://www.hrw.org/news/2013/11/01/mali-big-step-justice-disappearance-case
http://www.huffingtonpost.com/2013/05/17/syria-enforced-disappearances_n_3294010.html

been eliminated. The existence of the disappeared is denied, and family members are
portrayed as being insane, looking for a person who does not exist.?®

After the family members of a missing person cannot obtain any information about their
relative, they go through a very strange kind of suffering. At first, there is a strong disbelief,
followed by self-blame for not having been able to prevent the tragedy from occurring, with
the constant hope for the missing person to reappear. The family has to go through a slow
process of realising that their relative actually ‘disappeared’. This in itself carries repercussions
for the mourning process, with family members never being able to come to terms with the
disappearance (which almost always implies a permanent loss). Due to the disappearance, the
victim’s relatives live with a constant feeling of uncertainty and many develop anxiety
disorders.?®

AThe relatives are torn between ¢
the safety and health of their loved one and to

assume that he or she is dead in order to be able to
move on; but either way, the perpetual unknowing

prevents any c¢JiesnuKiekhia, author of

Di sappearance in International Law: Cas & May
2009)

The crime of enforced disappearances also has a gender dimension. The person who
disappears is mostly a man and the main source of income for the family. Subsequently, the
family searching for the disappeared and struggling to survive in their absence are mostly
females in a vulnerable position due to patriarchal structures (wives, children, mothers and
grandmothers). Every minute that is spent looking for the disappeared person is not being
spent on looking for means of income. People in this precarious situation are often discouraged
from investigating the case, not only out of fear but for economic reasons. They can
furthermore be exposed to sexual harassment or abuse while searching for their loved one.?’
As stated before, female relatives are left in a legal limbo due to the nature of the crime that
targeted their male relative. They are unable to inherit, to receive their husband’s pension or to
remarry, in the absence of a death certificate.

25 (s
Ibid.
%8 Jihan KikhiaEnforced Disappearance in International Law: Case Study of Mansur, Kjkhid, pp. 3 and 11; Ewoud Plate,
GAN Introduction to Enforced Disappearangeg8 N2 Y | bl T A Ly adN¥zySyd G2 | /odyii SYLR2 N
27 11
Ibid.
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Women demanding a hearing with former
President Felipe Calderon, State of Coahuila, Mexico®

AThe victims are often very isolated since they are in
a context of persecution or intimidation and they need

a lot of courage to file complaints to the authorities,

the police or the judicial system and also to set up an
international network O (Emmanuel Decaux, Chairperson of the
Committee on Enforced Disappearances - August 28, 2013)

“(Photo @Flickby Pepe RiveraJune 8, 2011).
n
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Il. Legal background

The practice of enforced disappearances is prohibited under human rights law, international
humanitarian law and international criminal law. The crime infringes upon a wide range of rights
of both the disappeared person and their family members, and its seriousness is such that it
eventually led to the adoption, in 2006, of a legally binding instrument specifically addressing
the issue, called the International Convention for the Protection of All Persons from Enforced
Disappearance (ICCPED).?°

A. Rights violated by enforced disappearances

1) From the perspective of the missing person

Enforced disappearances violate a series of human rights enshrined in the International Bill of
Human Rights, which consists of the Universal Declaration of Human Rights (UDHR),*° the
International Covenant on Civil and Political Rights (ICCPR)* and the International Covenant on
Economic, Social and Cultural Rights (ICESCR).*?> Moreover, this crime violates the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment®® (CAT®%)
along with international bodies of rules that are not conventions, such as the Standard
Minimum Rules for the Treatment of Prisoners (SMR),*® the Code of Conduct for Law
Enforcement Officials (CCLEO)*® and the Body of Principles for the Protection of All Persons
under Any Form of Detention or Imprisonment (BOP).*’

An enforced disappearance indeed contravenes numerous economic, social and cultural
rights of the victim, as well as the following civil and political rights:*®

* Howeveras of early December 2013, only 93 states have signed the Convention and 41 have rhttBedati¢nal

Convention for the Protection of All Persons from Enforced Disappearance, adopted by United Nati@i A\&sarably

resolution 61/177 of 20 December 2006, entry into force 23 December 2010).

% Universal Declaration of Human Rights, adopted by United Nations General Assembly resolution 217 A (lll) of 10 December
1948.

* International Covenant on Civil andital Rights, adopted by United Nations General Assembly resolution 2200A (XXI) of 16
December 1966, entry into force 23 March 1976.

% |nternational Covenant on Economic, Social and Cultural Rights, adopted by United Nations General Assembly 288dlution 2
(XXI) of 16 December 1966, entry into force 3 January 1976.

% Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, adopted by United Nations
General Assembly resolution 39/46 of 10 December 184y into force B June 1987.

®a/1¢é Oy faz NBFSNI G2 GKS /2YYAGGSS 1AL Ayad ¢ 2N dNB o
% Standard Minimum Rules for the Treatment of Prisoners, adopted by the First United Nations Congress on the Prevention of
Crime and the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic and Social Council by its
resolutions 663 CXXIV) of 31 July 1957 and 2076 (LXII) of 13 May 1977.

% Code of Conduct for Law Enforcement Officials, adopted by United Nations General Assembly resolution 34/169 of 17
December 1979.

¥ Body of Principles for the Protection of All Persons under Anydfddetention or Imprisonment, adopted by United Nations
General Assembly resolution 43/173 of 9 December 10§&¢ of the United NationsHigh Commissioner for Human Rights,
GOYTFT2NOSR 2NJ Ly @2 fodzitiipp.l8#). 5A & LIISH NI yOSa¢ sz
¥ Amnesty InternationaEnforced Disappearance. cit; Office of the United NationsHigh Commissioner for Human Rights,
GOYTFT2NOSR 2NJ Ly @2 fodzyitlipp.8® 5A & LIJISH NI yOSa¢ s
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The right to recognition as a person before the law;
The right to liberty and security of the person;

The right not to be subjected to torture and other cruel, inhumane or degrading treatment or

punishment;
The right to life, when the disappeared person is killed;
The right to an identity;
The right to a fair trial and to judicial guarantees;
The right to an effective remedy, including reparation and compensation;

The right to freedom of opinion and expression.*®

AAlthough it is the widespread or systematic practice
of enforced disappearance that constitutes a crime
against humanity, any enforced disappearance is a

violation of international humanitarian law and human

rights law O (Rule 98 of the International Committee of the Red

Cross Rules of Customary International Hu manitarian Law)

Furthermore, although international humanitarian law treaties do not refer to the term
“enforced disappearance” as such, this crime also violates a number of customary rules of
international humanitarian law (applicable in both international and non-international armed
conflicts).*° In particular, it infringes the prohibition of murder,* the prohibition of torture and
other cruel or inhuman treatment* and the prohibition of arbitrary deprivation of liberty.**

¥eKS ''YAGSR bl A2y a | dzYl y whehhfss@ent iinfidation dr Sti§makizktian ofiapersos R G K |
including arrest, detention, trial or imprisonment for reasons of the opinions they may hold, constitutes a violatiten 1, arti
paragraph of the International Covenant on Civil and Politic@IRi1 86 ¢ 0! YAGSR bl dA2ya | dzYly w
Comment No. 34, CCPR/C/GC/34, 12 September 2011).

“Onternational Committee of the Red CroRsjef Customay International Humanitarian LaRule 98, available at
http://www.icrc.org/customarnyihl/eng/docs/vl_cha_chapter32_rule@8onsulted on 13 December 2013).

*!bid., Rule 89, available attp://www.icrc.org/customanyihl/eng/docs/vl_cha_chapter32_rule@onsulted on 13 December

2013).

“21bid., Rule 90, available http://www.icrc.org/customaryhl/eng/docs/vl_cha_chapter32_rule@onsulted on 13 December

2013).

“®bid., Rule 99, available http://www.icrc.org/customanyihl/eng/docs/vl cha_chapter32_rule9&onsulted on 13 December

2013) Amnesty Internationaknforced Disappearances: Q Saxailable at
http://www.amnesty.org/en/library/asset/IOR51/010/2011/en/4f28f88Be348a3ba3b-ccabf30ad4e64/ior510102011en.pdf
(consulted on 13 December 2018jternational Committee of the Red Crdssforced disappearance: a violation of

humanitarian law and humanights, 27 June 2006, available at
http://www.icrc.org/eng/resources/documents/statement/humaights-councitstatement270606.htm(consulted orl3

December 2013)
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Eventually, enforced disappearances are considered a crime against humanity under
international criminal law, when committed on a widespread or systematic basis.**

2) From the perspective of the family

Enforced disappearances affect family members of the missing person, and involve breaches of
their rights. Firstly, they infringe on their right to know the truth regarding the circumstances
of a disappearance of their relative, a right now widely recognized in international law.*®
Secondly, since the disappeared is often the main breadwinner, the families are left in a very
precarious situation. As a consequence, enforced disappearances may violate, or indirectly lead
to the violation of a range of rights embodied in the International Covenant on Economic,
Social and Cultural Rights, such as the right to protection and assistance to the family, the
right to an adequate standard of living, the right to health and the right to education.*® The
rights of children, who are particularly vulnerable victims of enforced disappearances, are also
protected under international law. The disappearance of a child, or of one of his/her family
members, infringes the human rights of the child concerned, in particular those enshrined in the
Convention on the Rights of the Child (CRC).*’ Finally, international humanitarian law also
addresses the plight of the missing person’s family. Each party to a conflict is indeed required
to respect family life*® and “must take all feasible measures to account for persons reported
missing as a result of armed conflict and to provide their family members with information it

has on their fate”.*°

AThe prohibitions against [ é] a
unacknowledged detention are not subject to derogation.
The absolute nature of these prohibitions, even in
times of emergency, is justified by their status as

norms of general international law O (United Nations Human
Rights Committee, General Comment No. 29, 31 August 2001, § 13, (b))

* Article 7, (), of the Rome Statute of the International Criminal Court, circulated as document A/CONF.183/9 and adppted on
July 1998, entry into force 1 July 2002; Article 5 ofriternational Convention for the Protection of All Persons from Enforced
Disappearancep. cit.
**The right to the truth relating to enforced disappearances or missing persons is recognized in Article 32 of the Rrtitecol | t
Geneva Conventions and Article 24 of the 2006 International Convention for the Protection of All Persons from Enforced
Disaearance. It has also been identified as an autonomous right by the by the Working Group on Enforced or Involuntary
Disappearances, has been recognised by various other international bodies, regional and intergovernmental entitieseand has b
accepted bystate practice (Working Group on Enforced or Involuntary Disappear@sresal Comment on the Right to the
Truth in Relation to Enforced Disappearan@#4dRC/16/48, available at
http://www.ohchr.org/Documents/Issues/Disappearancesiigft to the truth.pdf(consulted on 13 December 2013)
*® Office of the United Nationd A 3K / 2YYAA&4A 2y SNI F2NJ | dzYl y wA 3K { épZcit. o 34F 2 N !
" Convention on the Rights of the Child, adopted by United Nations General Assembly resolution 44/25 of 20 November
1989, entry into force 2 September 1990ffice of the United Nationd A 3K / 2 YYA&aA2Y SNJ F2NJ | dzY | y
Ly@2ftdzydl NB bBpiatlpldlSI N yOSaé
*® International Committee of the Red CroRs)eof Customay International Humanitarian Lawule 105, available at
http://www.icrc.org/customanyihl/eng/docs/vl_cha_chapter32_rule1@&onsulted on 13 December 2013).
*1bid.,Rule 117, available http://www.icrc.org/customaryihl/eng/docs/vl_cha_chapter36_rulel{@onsulted on 13
December 2013)
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B. The Working Group on Enforced or Involuntary Disappearances (1980)

[t was not until 1974 that the practice of enforced disappearances was recognized as a human
rights violation, with the phenomenon in Chile being denounced by the Inter-American
Commission on Human Rights (IACHR) to the General Assembly of the Organization of
American States (OAS). In turn, the UN General Assembly condemned this practice and
identified it as a human rights violation in December 1978, through Resolution 33/173 (non-
binding) on “Disappeared Persons”.>® Two years later, the United Nations Commission on
Human Rights (UNCHR) followed suit by establishing a body,” consisting of five members, to
examine questions related to enforced or involuntary disappearances: the Working Group on
Enforced or Involuntary Disappearances (WGEID).%?

It was the first time that a United Nations human rights thematic mechanism was established
with a universal mandate. Indeed, the Working Group may consider cases of enforced
disappearance regardless of whether the involved national government has ratified any of the
legal instruments which provide for an individual complaints procedure. Originally created for a
period of one year, the mandate of the Working Group has been renewed each year (biannually
from 1986 and on a three-yearly basis since 1992).°°

The core mandate of the Working Group is to assist the relatives of disappeared persons to
investigate the fate of the disappeared. To this end, it examines reports submitted by these
relatives or human rights organizations. When those reports meet a number of criteria, the
cases are transmitted to the involved national governments, which are requested to carry out
research and inform the Working Group of the results of their investigations. The Working
Group thus acts as a bridge between the families of disappeared persons and the often
complicit governments.>

Following the adoption of the Declaration on the Protection of all Persons from Enforced
Disappearances in 1992, analysed below,” the Working Group has also been entrusted with
monitoring the progress of States in fulfilling their obligations deriving from this document and
providing to Governments assistance in its implementation. Furthermore, the Working Group
draws the attention of Governments and non-governmental organizations to different aspects
of the Declaration and assists States in overcoming obstacles to the realization of the
Declaration. This is done simultaneously while carrying out country visits and by providing
advisory services, when requested.®

Pht AGASNI RS CNRdAzOAf f ST a¢KS / 2 ANn(iR Be§retZed Thé ynikezl NafidhRandHugan LILJ
Rights: A Critical Appraisﬁ'fd ed.,to be published by Oxford University Prgssl, currently available at
http://www.frouville.org/Publications_files/FROUVHAERALSTON.pdtonsulted on 13 December 2013); Jihan Kildn&rced
Disappearance in International Law: Case Study of Mansur, Kikhizit., pp. 56; Office of the United Nations High
Commissiondd F2NJ | dzYly wAIKGAaZ a9y F2NPSRp. AN Ly@2f dzy il NB 5A &l LI
*L Resolution 20 (XXXVI) of 29 February 1980.

2] SNBAYEFTUSNI aGKS 22N]JAy3 DNRdzLE ®

%3 Office of the High Commissioner for Human Righiteking Group on Enforced or Involuntaiyappearancesvailable at
http://www.ohchr.org/EN/ISSUES/DISAPPEARANCES/Pages/Disappearancesinfmnasiigd on 13 December 2013);
Working Group oriEnforced or Involuntary DisappearancAsnual Report of the Working Group on Enforced or Involuntary
DisappearanceA/HRC/22/45, 28 January 2013, p. 3.

* Office of the United Nationsl A 3K / 2 YYA A aA 2y SNI F2NJ | dzYl y wANIKYIGEELIEQEO 2T 2 NX
Working Group on Enforced or Involuntary Disappeararfsasual Report of the Working Group on Enforced or Involuntary
Disappearancesp. cit, p. 3.

**See pp. 120.

% Office of the United NationsHigh Commissioner for HumaA R K 42 a9y F2 NDSR 2 NJ apyci pd ty G | N
14; Working Group on Enforced or Involuntary Disappearaogsual Report of the Working Group on Enforced or Involuntary
DisappearanceA/HRC/22/45, 28 January 2013, p. 3.
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C. The Declaration on the Protection of All Persons from Enforced
Disappearance (1992)

With resolution 47/133, the General Assembly of the United Nations proclaimed the Declaration
on the Protection of All Persons from Enforced Disappearance on 18 December 1992 “as a body
of principles for all States” (preamble). While lacking a mandatory character, this document is
paramount in so far as it provides a set of rules all Member States of the United Nations are
called upon to comply with, without having to go through a ratification process.®’

First of all, the preamble to the Declaration recalls that, while enforced disappearances violate
a series of rights enshrined in various existing international instruments, it is nonetheless
necessary to devote a specific instrument to enforced disappearances. Having such an
instrument allows the consideration of all acts of enforced disappearances as very serious
offences and allows the establishment of standards designed to punish and prevent the
perpetration of this crime.*®

The Declaration provides that each State “shall take effective legislative, administrative, judicial
or other measures to prevent and terminate acts of enforced disappearance in any territory
under its jurisdiction” (article 3). Furthermore, article 9 refers to a “the right to a prompt and
effective judicial remedy as a means of determining the whereabouts or state of health of
persons deprived of their liberty”". When victims engage into such proceedings, competent
national authorities must be allowed access to all places where persons deprived of their liberty
are being held, or may be found, and to consult registers containing information about these
persons (article 10).

Additionally, the Declaration affirms that each State is under obligation to investigate
complaints alleging that a person has been subject to enforced disappearance (article 13) and
any individual accused of such a crime should be tried only by the competent ordinary courts,
rather than by special tribunals (article 16). Moreover, any person involved in such
investigations must be protected against intimidation, reprisal and ill-treatment (article 13).
Statutes of limitations relating to acts of enforced disappearance must be substantial and
commensurate with the extreme seriousness of the offence (article 17) and perpetrators of
enforced disappearances cannot benefit from any measure which might lead to impunity, such
as an amnesty law (article 18).

The Declaration also addresses the situation of the missing person’s family. Article 19 states
that the victims of enforced disappearance, but also their family, shall obtain redress and have
the right to adequate compensation, “including the means for as complete a rehabilitation as
possible”. Moreover, Article 20 deals with the disappearance of children as well as the
abduction of children whose parents have disappeared, plus the disappearance of children
born while their mother was subject to enforced disappearance. Each state must strive to
search for and identify these children, the ultimate objective being to return them to their
families.

*" Office of the United Nationsl A 3K / 2YYAaaA2ySNI F2NJ | dzYty wA 3IK{ E citg ¥ F 2 NJ
Tullio Scovazzi and Gabriella Citrdiie Struggle Against Enforced Disappearance and the 2007 United Nations Conventiol
LeidenMartinus Nijhoff Publishers, 2007, p. 96.

%% Office of the United Nationd A 3K / 2YYAA&aA 2y SNI F2NJ | dzYl y wA IK G &pscit. .5y F2 ND!

16



D. The Vienna Declaration and Programme of Action (1993)

In June 1993, less than one year after the adoption of the Declaration on the Protection of All
Persons from Enforced Disappearance, the Vienna Declaration and Programme of Action
(VDPA)*>® was adopted by representatives of 171 States at the World Conference on Human
Rights, held by the United Nations in Vienna. Among other things, this human rights declaration
confirmed the willingness of the international community to eradicate enforced
disappearances.®® Paragraph 62 of the VDPA states the following:

“The World Conference on Human Rights, welcoming the adoption by the General Assembly of
the Declaration on the Protection of All Persons from Enforced Disappearance, calls upon all
States to take effective legislative, administrative, judicial or other measures to prevent,
terminates and punish acts of enforced disappearance. The World Conference on Human Rights
reaffirms that it is the duty of all States, under any circumstances, to make investigations
whenever there is reason to believe that an enforced disappearance has taken place on a
territory under their jurisdiction and, if allegations are confirmed, to prosecute its perpetrators.”

E. The Rome Statute of the International Criminal Court (1998-2002)

The Rome Statute of the International Criminal Court (RSICC), which established the
International Criminal Court, was adopted in Rome on 17 July 1998 and entered into force on 1
July 2002.%

As far as enforced disappearances are concerned, the RSICC is particularly interesting as it
addresses the issue from the perspective of international criminal law. More precisely, it
identifies the act of enforced disappearance as a crime against humanity, “when committed as
part of a widespread or systematic attack directed against any civilian population, with
knowledge of the attack” .

F. The International Convention for the Protection of All Persons from
Enforced Disappearance (2006-2010)

It is not until December 2006 that a binding international instrument was adopted by the
General Assembly of the United Nations, namely the International Convention for the
Protection of All Persons from Enforced Disappearance (ICCPED),*®* which entered into

*)Vienna Declaration and Programme of Actaafgpted by the World Conference on Human Rights in Vienna on 25 June 1993.

®BBCWorld Conference and the Vienna Declarativailable at

http://www.bbc.co.uk/worldservice/people/features/ihavearightto/four_b/treaties_vienna.slitahsulted on 13 December

2013);Office of the United Nationd A 3K / 2YYAa&aA 2y SN F2NJ | dzYty wAIKGapcit@9y T2

6.

®' Rome Staite of the International Criminal Coudp. cit

%2 pid., article 7, (i).

% nternational Convention for the Protection of All Persons from Enforced Disappearance, adopted by United Nations General

Assembly resolution 61/177 of 20 December 2006, entry into force 23 Decembet 26MB A Yy I TG SN a i KS [/ 2y @
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force on 23 December 2010.5* Although its provisions are similar to those of the Declaration on
the Protection of All Persons from Enforced Disappearance on many aspects, the Convention
strengthened the existing standards and set forth new ones. The Convention is the first
universally binding treaty that defines enforced disappearance as a human rights violation,
explicitly prohibits it and recognizes that the victims of enforced disappearances are not only
the disappeared themselves but also their relatives. Furthermore, it contains provisions for the
prevention and investigation of state-authorised abductions, gives victims’ families the right to
seek reparations and, last but not least, establishes the Committee on Enforced
Disappearances (CED), an independent body in charge of monitoring compliance with the
Convention.®®

The Convention is composed of three parts. The substantive provisions are in Part |, which also
states the obligations of States parties. Part Il concerns the creation of the Committee on
Enforced Disappearances. As for the last part, it contains the requirements regarding signature,
entry into force, amendments and the relationship between the Convention, domestic law of
the State Parties and international humanitarian law.®

1) Part | of the Convention: the substantive provisions

First of all, the Convention defines the term “enforced disappearance” (Article 2) and affirms
the non-derogable right not to be subjected to this practice (Article 1).°” As a consequence,
States are under obligation to “make the offence of enforced disappearance punishable by
appropriate penalties which take into account its extreme seriousness” (Article 7).
Additionally, the Convention reinforces what was stated eight years before in the Rome Statute
of the International Court, namely that enforced disappearance constitutes a crime against
humanity, when practised in a widespread or systematic manner (Article 5).58

Regarding the prevention of enforced disappearances, the Convention prohibits secret
detention and calls on States to guarantee minimum legal standards when they deprive
persons of liberty, such as the maintenance of official registers containing information about
these people and the possibility to communicate with any person of their choice. The
Convention further states that any State Party has to prosecute any alleged perpetrator of
an act of enforced disappearance who is found in a territory under one’s jurisdiction, unless it
extradites that person or surrender him/her to another State or to an international criminal
tribunal whose jurisdiction it has recognized (Article 11).

The Convention also pays attention to the situation of the disappeared person’s family.
Indeed, the wide definition of “victim” under Article 24 covers the missing person but also any
individual who has suffered as the direct result of an enforced disappearance, such as family
members (Article 24). Furthermore, Article 24 states that each victim has the right to obtain

% As of earl\December 2013, only 93 states have signed the Convention and 41 have ratified it.

% |nternational Committee of the Red Cra&sforced disappearance: UN Convention "a major achievement" that brings new
hope 20 December ZIB, available ahttp://www.icrc.org/eng/resources/documents/interview/conventiemforced
disappearancénterview-201206.htm(consulted on 13 Decemb2013); Office of the United Nationsligh Commissioner for

l dzY 'y wA3IKG&S a9y T2NOSR op. Ni, ppy78 BPNPOFniotcedDisappedrantasJfhe Naaf¢gning Silénke
of the Disappearegap. cit

% Office of the United NationsHigh/ 2 YYA &4 A 2y SNJ F2NJ | dzYty wA3IKG&T opcif,p.BNOSR
®7 Enforced disappearance is considered to be the arrest, detention, abduction or any other form of deprivation of liberty by
agents of the State or by persons orug® of persons acting with the authorization, support or acquiescence of the State, followed
by a refusal to acknowledge the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person
which place such a person outside ginotection of the law €

% Jihan Kikhig&Enforced Disappearance in International Law: Case Study of Mansyoiiktitap. 8.
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reparations, which cover material and moral damages and include restitution, rehabilitation,
satisfaction and guarantees of non-repetition. Additionally, State Parties are required to take
appropriate steps concerning the legal situation of the disappeared persons and that of their
relatives, in particular with regard to social welfare, financial matters, family law and property
rights. Finally, Article 24 affirms the right of all the victims to the truth “regarding the
circumstances of the enforced disappearance, the progress and results of the investigation and
the fate of the disappeared person”. By doing so, the Convention is the first international
human rights instrument to expressly recognize this right.®®

Children are also taken into consideration by the Convention. Under Article 25, State Parties
are called upon to punish and prevent “the wrongful removal of children who are subjected to
enforced disappearance, children whose father, mother or legal guardian is subjected to
enforced disappearance or children born during the captivity of a mother subjected to enforced
disappearance”. Moreover, State Parties must fight against “the falsification, concealment or
destruction of documents attesting to the true identity” of such children. Finally, they are under
obligation to search and identify these children, so that they can return to live with their
families, and they must protect their best interests. Indeed, children have the “right to
preserve, or to have re-established, their identity, including their nationality, name and family
relation”.

2) Part Il of the Convention: the Committee on Enforced Disappearances

The main contribution of the second part of the Convention is the creation of a Committee on
Enforced Disappearances (CED), a body of independent experts which monitors
implementation of the Convention by the States Parties. Its main tasks are the following:

- To consider and comment on reports submitted by States parties on the measures taken to
give effect to their obligations under the Convention (Article 29);

- To handle requests, from any individual having a legitimate interest, claiming that a
disappeared person should be sought and found, as a matter of urgency (Article 30);

- To request the State parties to take all the necessary measures to locate and protect a
disappeared person (Article 30);°

- To receive and consider communications from or on behalf of individuals subject to its
jurisdiction claiming to be victims of a violation by this State Party of provisions of this
Convention, if the State Party accused has made a declaration recognizing the competence of
the Committee to do so (Article 31);”

- To receive and consider communications in which a State party claims that another State
party is not fulfilling its obligations under the Convention, /f the State Party accused has
made a declaration recognizing the competence of the Committee to do so (Article 32);"?

- To undertake a visit to a State party, after consultation with the State concerned, if it
receives information indicating that this State is seriously violating the provisions of the
Convention (Article 33);

% Office of the United Nationd A 3K / 2YYA&A&4A 2y SNI F2NJ | dzYl y wA 3K {&pzcit, 9.y F2 ND !
1t is the first time that such a mandate is given to a tr@atyitoring body (Office of the United Nationsligh Commissioner
F2NJ I dzYly wAIKGaz a9y T2NOSRt,DND).LYy F2€ dzyik NB 5Aal LIISENFyOoS
30 far, only 16 State Parties have recaghthe competence of the Committee under Article Blbénia, Argentina, Austria,
Belgium, Bosnia and Herzegovina, Chile, Ecuador, France, Germany, Lithuania, Mali, Montenegro, the Netherlands, Serbia,
and Uruguay).

230 far, only 17 State Partiesvharecognized the competence of the Committee under Article 32 (the 16 countries that have
recognized its competence under Article 31 plus Japan).
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- To draw the attention of the General Assembly, through the Secretary-General, to any
practice of enforced disappearance committed on a widespread or systematic basis in a State
party, if it receives reliable information indicating so and after seeking from the State Party
concerned all relevant information on the situation (Article 34).”3

The Committee on Enforced Disappearances and the Working Group on Enforced or
Involuntary Disappearances coexist side by side and cooperate in the fight to prevent and
eradicate enforced disappearances. For example, on 15 November 2013, the two entities issued
a joint statement highlighting, inter alia, “the need to continue working collectively to achieve
universal adherence to the International Convention for the Protection of All Persons from
Enforced Disappearance and recognition of the competence of the Committee to receive
individual and inter-State complaints [under Articles 31 and 32 of the Convention,
respectively]”.’”* The existence of two entities is useful in so far as the competence of the
Committee is limited to the States that have ratified the International Convention for the
Protection of All Persons from Enforced Disappearance, while the Working Group has the great
advantage of being able to consider cases of enforced disappearance in any country, but
purely on a humanitarian basis. Furthermore, whereas the Committee is only competent to deal
with cases of enforced disappearances which took place after the Convention came into force,
the Working Group may deal with all situations before that.”> In November 2013, both bodies
have nonetheless recognized the need to “make their coordination of activities more

effective”.”®

3) Status of ratification of the Convention

Even though this Convention represents a significant step in the fight against enforced
disappearances, much remains to be done regarding its signature and ratification. As of early
December 2013, only 93 states have signed the Convention and 41 have ratified it (See
appendice 1).”” Furthermore, only 16 State Parties have recognized the competence of the
Committee on Enforced Disappearances mentioned pursuant to Article 31,”® which provides for
an individual complaints procedure, and 17 have accepted to be subject to interstate
complaints under Article 32.7°

"1t is the first time that such a mandate is given to a treadyitoring body (Office of the United Natioridigh Commissioner

F2NJ I dzYly wAIKGaAaz a9y T2NOSRt,PND).LYy F2€ dzy ik NB 5Aal LIS NFyOoS
" The Committee on Enforced Disappearances ardMdrking Group on Enforced or Involuntary Disappearadci,

statement: 3rd Annual meeting of the Committee on Enforced Disappearances and the Working Group on Enforced or Involunt
Disappearanced5 November 2013, available at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=14010&L dogiisefed on 13 December 2013).

5 Office of the High Commissioner for Human Rigtite, Working Grquand the Committee on Enforced Disappearance

available at

http://www.ohchr.org/EN/Issues/Disappearances/Pages/WGInternationalConventiofcaspulted orl3 December 2013);

Office of the High Commissioner for Human Rigliteking Group on Enforced or Involuntary Disappearaogesit

®The Committee on Enforced Disappearances and The Working Group on Enforced or Involuntary Disapfearances,
statement: 3rd Annual meeting of the Committee on Enforced Disappearances and the Working Group on Enforced or Involunt
Disappearance®p. cit.

" International Coalition Against Enforced Disappearahtgs//www.icaed.org/(consulted on 13 December 2013).

8 Albania, Argentina, Austria, Belgium, Bosnia and Herzegovina, Chile, Ecuador, France, Germany, Lithuania, Mali, Montenegt
the Netherlands, Serbia, Spain and Uruguay.

The 16 countries that have recognizesicompetence under Article 31 plus Japan.
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Dark grey: Ratified Light grey: Signed

Ratification of the International Convention for the Protection of all Persons from Enforced

disa,opearanceso

I1l. Current “Hotspots”

In January 2013, the number of cases considered by the UN Working Group on Enforced or
Involuntary Disappearances (WGEID) that had not yet been clarified, closed® or discontinued®?
stood at 42,889 in a total of 84 States.®* In some countries, thousands of people are still
missing years or decades after internal conflicts and political repression. According to the last
Report of the Working Group on Enforced or Involuntary Disappearances, the highest numbers
of unclarified cases it has considered are found in the following countries:®*

% Office of the High Commissioner for Human Righasymittee on Enforced Disappearaneesilable at
http://www.ohchr.org/EN/HRBodies/c#éiages/CEDIndex.asf@onsulted on 13 December 2013).
8 gThe Working Group may consider a case closed when the competent authority specified in the relevant national law
pronounces, with the concurrence of the relatives and other interested parties poestmaption of death of a person reported
disappeared. Presumption of death shall at all times respect the right to adequate reparation and the right to knowothe truth
the fate of the dead persénOffice of the United NationsHigh Commissioner forddY' I y wA IKGazX a9y T2 NOSR
5A &l LILIS loNEitypQI8)a ¢ =
8 8in exceptional circumstances, the Working Group may decide to discontinue the consideration of a case if the family has
manifested, freely and indisputably, its desire not to jutisel case any further, or when the source is no longer in existence or is
unable to follow up the case and steps taken by the Working Group to establish communication with other sources have prover
unsuccessfél Office of the United NationsHigh Comm& A 2 Yy SNJ F2 NJ | dzYty wAIKGAZ &9 yop2 NOS
cit., p. 18).
8 Working Group on Enforced or Involuntary Disappeararigesial Report of the Working Group on Enforced or Involuntary
Disappearancesp. cit, p. 3.
# bid., pp. 23- 126.
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